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TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phic

Bén 4n sb: 296/2020/KDTM-PT
Ngay: 13/5/2020

VIv Tranh chip hop dong thi cdng
xay dung

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH
- Véi thanh phan Hpi dong xét xir phUc tham gom cé:
Thdm phdan — Chii toa phién tda: Ba Nguyén Thi Thily Dung
Cac Tham phan: 1/ Ba Luu Thi Poan Trang
2/ Ba Vii Thi Thu Ha

- Thw ky phién toa: Ba V6 Thi Thu Ha — Thu ky Toa é4n nhan dan Thanh
pho H6 Chi Minh.
- Dgi di¢n Vién kiem sat nhin dan Thinh pho Ho Chi Minh: Ong Ton
Manh Hung - Kiém sat vién tham gia phién toa.

Vao cac ngay 28 thang 4 va 13 thang 5 nam 2020, tai phong xtr 4n To0a an
nhan dan Thanh pho H6 Chi Minh xét xu phic tham cong khai vy én thu 1y s0
69/KDTMPT ngay 24/2/2020, vé viéc: “Tranh chap hgp dong thi cong xay dung”.

Do Ban 4n so tham s6 12/2019/KDTM-ST ngay 24/10/2019 cua Toa 4n
nhan dan Quan 2, Thanh pho H6 Chi Minh bi bi don Céng ty C6 phan C khang
Ccao.

Theo Quyét dinh dua vy 4n ra xét xir s s0 1276/2020/QDXX-PT ngay
16/3/2020 va Quyét dinh hodn phién toa sb 2730/2020/QD-PT ngay 14/4/2020
gifta cac duong su:

Nguyén don: Cong ty C6 phan A

Tru s& chinh: S6 44 duong T, phudong P, Thanh phd NT, tinh K.

DPai dién theo phép luat: Ong Ha Van A— Chu tich Ho1 déng quan tri
Nguoi dai dién theo iy quyén: Ong Huynh Tan T, sinh nam 1982.

Dia chi: Téng 15, AB Tower, 76A B, phuong BT, Quéan A, Thanh phé H
(c6 mat).

Bi don: Cong ty C6 phan C
Tru so chinh: S6 24A Puong A, phuong TP, Quan C, Thanh phd H.
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Pai dién theo phap luat: Ong Nguyén Trung V — Tong Giam ddc

Nguoi dai dién theo Gy quyén: Ba Nguyén Thi T6 M, sinh ndm 1975 va
ba Duong Thanh Thay D, sinh nam 1987

, Dia chi lién hé: 65 N, phuong BN, Quéan C, Thanh phé H (c6 don xin
vang mat).
Nguoi c6 quyén loi, nghia vu lién quan:
1. Cong ty C6 phan Tu van C.
~ Tru s¢ chinh: S6 04 T, phuong TT, quan B, Thanh phd HN (c6 don xin
vang mat).
Pai dién theo phap luat: Ong Nguyén Vin C — Cha tich Hoi dong quén tri.
2.Congty TNHH U
Tru s& chinh: Tﬁng 5-6 S6 236/6 P, Phuong V, quan BT, Thanh phé H.
Pai dién theo phap luat: Ong Lé Chi TR — Tong Giam ddc
Pai dién theo uy quyén: Ong Van Vi T
Dia chi lién hé: Tang 5-6 SO 236/6 P, Phuong V, quan BT, Thanh phd H
(c6 don xin vang mat).
NOI DUNG VU AN:

Theo ban an so tham, ndi dung vu an nhu sau:

Dai dién nguyén don trinh bay:

Ngay 22/08/2016, Cong ty Co phan A (Sau ddy viét tit 1a: Chu dau tu
hodc Cong ty A&B) da ky két voi C@pg ty C6 phan C (Sau day viét tat la: Nha
thau hodc Cong ty AGC) Hop dong tong thau thi cong xdy dung so
2208/2016/HDTC-KETCAUCHINH-ABS/ABSGNT-AGC, theo d6 Cong ty
A&B s¢ giao cho Cong ty AGC thuc hién Goi1 thau thi cong tang ham va khoi
thap cua dL.I" én,Trung tam Thuong mai Khach san Dich vu A&B Saigon Tower
(Sau day viét tat la: Cong trinh I}oéc Du an A&B Saigon Tower, ), dia chi: SO 44
duong T, phuong P, Thanh pho NT, tinh K. Cong viéc du kién va gia tri hop
dong s€ dugc hai thong nhat bang cac Phu lyc hop dong tuong tng voi 4 goi
thau:

- GOi thau s6 1: Két cdu méng ham dén tang trét (bao gdm san trét);

- G6i thau sb 2: Két cau khdi dé tir cot vach téng trét 1én hét san t?mg 6T;

- G6i thau s6 3: Két cAu phan khdi thap tir cot ting 6T dén mai;

- G6i thau s6 4: Hoan thién thd bao gém xay to, chéng tham hoan thién
nhom kinh facade va lan can kim loai.

Cung ngay, hai bén da ky két Phu luc hop dong s6 01 theo do Cong ty
A&B giao cho Cong ty AGC thyc hién viéc thi cong Goi thau s6 1 véi gia tri goi
thau 14 188.127.519.147 dong (Mot trim tAm muoi tdm ty, mot tram hai muoi
bay triéu, nam trim mudi chin nghin, mot trim bon muoi bay dong)
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Thyc hién hop dong, ngay 27/8/2016, Cong ty A&B tam tmg cho Cong ty
AGC 40.720.242.240 dong (Bon muoi ty, bay trim hai muoi triéu, hai trim bon
hai nghin hai trim bén muoi dong) tuwong tng 23.81% gia tri caa Phy luc hop
dong s6 01.

Ngay 07/9/2016, Cong ty A&B tién hanh ban giao mdc va ranh dat cong
trinh cho Céng ty AGC.

Ngay 11/11/2016, Cong ty AGC trinh Cong ty A&B Bang tong tién do thi
cong, theo d6 thoi han thi cong 1a Goi thau sd 1 1a 137 ngay tinh tir ngay
10/10/2016 dén ngay 03/4/2017. Cung ngay, Bang tong tién do thi cong duoc
Cong ty A&B phé duyét.

Sau khi ky hop dong Cong ty AGC khong nhimng thi cong chdm tién do
ma con khong dam bao chét luong thi cong va khong tién hanh khic phuc vi
pham theo yéu ciu cta Cong ty A&B.

Vé chat lwong thi cong:

- Theo Bién ban hi¢n truong ngay 04/01/2017, c6 su xac nhan cua dai
dién Nha thau thi mic du chua duoc sy dong ¥ nghiém thu cdt thép, cdp pha va
chéng tham trudc khi d6 bé tong mong ciia giam sat Ban quan 1y du an, nhung
Nha thau van tién hanh d6 bé tong mong Zone 1, cu thé:

102 mong FIB tryc 2/D-E: Ba nghiém thu cf}p pha va cht thép, nhung
chong tham dau coc thyc hién khong dung ban ve thiét ké (khong rac bot chong
tham tham thau quanh dau coc)

+ 03 mong F1B, F1B-1 va F1-B2 tryc 1/D-E: Chua nghiém thu cop pha
(ty giang chua xiét chit, thiéu cdy chong thanh, khong c6 dinh chan dé, cac con
ké 16p tong bao vé chua day di); chéng tham dau coc khong thuc hién dang theo
ban v& thiét ké (khong rac bot chdng thidm tham thau quanh dau coc).

- Péi voi hang muc thi cong dao dat, khong nhimg vi pham tlen do, Cong
ty AGC da thi cong khong dam bao chat luong khi dé xay ra su cd nudc chay
qua cac khe cdc tir bén ngoai ranh dit vao trong cong trinh mic du cong viéc
dao dat ting ham chua hoan tit va Cong ty AGC van chua dua ra danh gia tac
dong va bién phap xur 1y triét dé.

Vé tién do thi cong:

Can ctr Bang Tong tién do thi cong do Cong ty AGC dé trinh cho Cong ty
A&B, Bién ban nghiém thu s6 ABS.NT-AGC-CWI-BA-CDM-004 ngay
08/11/2016 va Bién ban nghiém thu s ABS.NT-AGC-CWI-BA-CDM-053 ngay
27/12/2016, c6 thé xac dinh:

Béi voi hang muc thi cong coc CDM: Ngay hoan thanh theo tong tién do
cam ket thoi gian 137 ngay va ket thuc thi cong coc ngay 30/11/2016; Ngay
hoan thanh theo Ho so nghiém thu ngay 27/12/2016; Tre tién d6 28 ngay.

‘Hang muyc thi cong dao ddt tam tinh dé’n,ngdy 18/01/2017: Ngay hoan thanh
theo tong tién do cam két thoi gian 137 ngay, két thiuc vao ngay 18/01/2017 tong so
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ngay thi cong la 62 ngdy; Khoi luong dao dat tinh dén ngay 20/01/2017 dwoc xéac
nhén 11,149m3/49,243m3 chi dat 22.64%; Tre tién d6 48 ngay.

Hang muc thi cong Két cau méng, ham: Ngay hoan thanh theo tong tién do
cam két thoi gian 13 137 ngay, két thiic vao ngay 26/02/2017 tong s6 ngay 1a 100
ngay; Khéi luong bé téng cbt thép dén ngay 20/01/2017 dugc xac nhan dat
3.57%; Tré tién d6 96 ngay.

Hang muc thi cong két cau tang hdm I va cac két cdu khdc cia Phu luc
hop dong s6 01: Ngay hoan thanh theo téng tién d6 cam két thoi gian 137 ngay,
két thiic vao ngay 03/04/2017 tong s6 ngay 13 68 ngay; Kh01 luong bé tong cot
thép dugc xac nhan 0% tam tinh dén ngay 20/01/2017; Tré tién d6 106 ngay.

Ngay 24/01/2017, Cong ty A&B phat hanh Van ban s 03/2017/CV-
A&BSGNT dén Cong ty AGC dé nghi Cong ty AGC thuc hién ngay viéc khao
sat danh gia tinh kha thi cta bién phap thi cong va chat lugng coc CDM.

Tiép d6, ngay 06/02/2017, Cong ty A&B da phat hanh Vin ban sb
62/2017/CV-A&BSGNT dén Coéng ty AGC thong bao chinh thitc cham dut Phu
luc hop dong s6 01 ké tir ngay 14/02/2017.

Ngay 08/02/2017, Coéng ty A&B di gui Vian ban sd 72/2017/CV-
A&BSGNT dén Cong ty AGC thong bao cho Cong ty AGC rang Cha dau tu s&
chu dong thué mot don vi tu van, tham dinh dénh gia lai toan bd khéi lugng thi
cong da thuc hién ciia Cong ty AGC tai cong trudong. Dé nghi Cong ty AGC cir
dai dién tham gia. Tuy nhién, ngay 10/02/2017, Coéng ty AGC khong cir dai dién
tham gia. Mac du vay, Cong ty A&B van tién hanh cac cong viéc nhu da thong
béo va xac dinh tai Van ban s6 72/2017/CV-A&BSGNT di gti cho Cong ty
AGC va lap bién ban ghi nhan lai su viéc.

Ngay 11/02/2017, Cong ty A&B phat hanh Van ban s6 112/2017/CV-
A&BSGNT dén Cong ty AGC vé viéc tam giit tat ca vat tu va trang thiét bi thi
cong ctia Cong ty AGC tai cong trinh dé bao dam thuc hién viéc hoan thanh bién
phap thi cong va boi thuong thiét hai do cham tré tién do thi cong.

Ngay 13/02/2017, Cong ty A&B tiép tuc phat hanh Vin ban s
132/2017/CV-A&BSGNT dén Cong ty AGC vé viéc chinh thirc tiép quan lai
mit bang cong trinh A&B Saigon Tower s6 44 Tran Phu, Nha Trang véo ltic 08
gio ngay 15/02/2017.

Pé tham tra lai ho so thiét ké xay dung cong trinh, hang muc bién phap thi
cong coc CDM cua Cong ty AGC, Cong ty A&B da phai bo ra so tién
150.000.000 dong (Mot trim nam muoi triéu dong) dé thué Chi nhanh Cong ty
C6 phan Tu van C (Sau day goi tat 1a: Cong ty Coninco) thyc hién.

Sau khi tiép quan lai mat bang cong trinh, Cong ty A&B da thué Cong ty
TNHH U (Sau day viét tat 1a: Nha thau Unicons) tiép tuc thuc hién thi cong Du
an ciing nhu dua ra bién phap va chi phi khic phuc 18i thi cong sai thiét ké va
khong dam bao chit luong cua Cong ty AGC. Cu thé, Cong ty A&B d3 bo ra
5.304.917.833d (Nam ty, ba trdm 1¢ bon triéu, chin trim mudi bay nghin, tdm
trim ba muoi ba ddng) dé thué Nha thau Unicons khic phuc, stra chita, gia c6 lai
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hé coc nhdi D400 nhim muc dich dam bao an toan chiu luc cua Bién phap thi
cong coc CDM do Cong ty AGC thi cong trude day.

Vé may moc, thiét bj ctia Cong ty AGC dé lai cong trinh, mic du Cong ty
A&B di yéu cau Cong ty AGC thuc hién viéc di roi ra khoi cong trinh nhung
Cong ty AGC khong thuc hién vi vay cin ctr vao quy dinh tai hop dong thi cong,
Cong ty A&B da tién hanh di roi ra khoi cong trinh, sau d6 thanh Iy cac may
moc, thiét bi ndy véi gia 354.854.698 ddng va théng béo cho Cong ty AGC
nhung khéng nhan dugc phan hdi nao tir Cong ty AGC vé van dé nay.

Nhu vay, tong chi phi ma Cong ty A&B phai bo ra dé khic phuc hau qua,
bao gdm ca chi phi thué Coninco tham tra lai hd so thiét ké 13 5.454.917.833
dong. Sau khi trir di gia tri may moc, thiét bj ciia Cong ty AGC do Cong ty A&B
thu gitr 1a 354.854.698 dong (Ba trim nim muoi bon triéu, tdm trim nim muoi
bdn nghin, sdu trim chin muoi tim dong), tong gia tri con lai ma Cong ty AGC
phai bdi thudng thiét hai cho Cong ty A&B 14 5.100.063.135 dong (Nam ty, mot
tram tri¢u, sdu muoi ba nghin, mot tram ba muoi lam déng).

Vé khéi heong thi céng: Can clir vao Két qua tham dinh do Cong ty
Coninco 1ap thi tir khi khoi cong cho dén khi chdm dit viéc thyc hién Phu luc
hop ddng s6 01, theo s6 liéu trén cong truong thé hién, Cong ty AGC di thyc
hién duoc khbi lugng thi cong thuc té nhu sau:

- Cong tac chung va cong tac chuan bi do Chii dau tu xac dinh theo gia tri
san luong thi cong: 6.738.540.291 dong (Sau ty, bay trdm ba muoi tam triéu,
nam tram bén muoi nghin hai trim chin muoi mét déng);

- Bién phap thi cdng tam tinh: 25.558.467.499 dong (Hai muoi lam ty,
nam tram nejlm muoi tam triéu, bon tram sdu muoi bay nghin, bon tram chin
muoi chin dong);

- Cong tac xay dung: 3.739.553.814 dong (Ba ty, bay tram ba muoi chin
triéu, nim trim ndm muoi ba nghin, tdm trim mudi bén dong);

Tong cong: 3@.036.561.604 dong (Ba mu01 sdu ty, ba muoi sau triéu,
nam tram sdu muoi mot nghin, sdu tram 1€ bon dong).

Vi vy, Cong ty AGC c6 nghia vu phai hoan lai cho Cong ty A&B sb tién
tam mg sau khi trir di cac khoan Cong ty AGC dugc nhan thanh toan trén khi
luong thuc té thi cong va gia tri vat tu, may moéc ma Cong ty A&B chuyén giao
cho nha thau méi sir dung la: 40.720.242.240 dong - 36.036.561.604 dong =
4.683.680.636 dong (Bon ty, sau trim tim muoi ba tridu, sdu trim tdm muoi
nghin, sau trim ba muoi sau dong).

Nhu vay, nguyén nhan phét sinh tranh chap 1a do Cong ty AGC khong
dam bao vé chat lugng va tién do thi cong gay thiét hai cho Cong ty A&B.
Ngoai ra, khi tranh chap phat sinh Cong ty AGC khong cé thién chi hop tac véi
Cong ty A&B dé thuong luong, giai quyét tranh chip, khic phuc hau qua nén
Cong ty A&B budc phai khai kién Cong ty AGC ra Toa an dé bao vé quyén va
loi ich hgp phap cua minh.

5 LAW FIRM



¢L<<V\

¢
1

(\V‘<¢L’

Nguyén don Cong ty A&B yéu cau Toa 4n xem xét budc bi don Cong ty
AGC:

1/ Hoan tra lai sértién nhén thanh toan/tam (mg vuot qua khéi lugng thi
cong da thuc hién thyc t€ 1a 4.328.825.938 dong;

2/ Thanh toan tién phat cham tién d6 1a 10.799.076.464 dong;

3/ Thanh toan tién bdi thuong thiét hai dé khac phuc hiu qua do Cong ty
AGC thi cong kém chat lugng, sau khi trur di gia tri thiét bi Cong ty A&B thu
gilt cia Cong ty AGC, 1a 5.100.063.135 dong.

Téng cong: 20.582.820.235 ddng (Hai muoi ty, nam trdm tam muoi hai
tri¢u, tdm tram hai muo1 nghin, hai tram ba muoi lam dong)

Bui dién bi don Céng ty C6 phan C trinh bay:

Cong ty AGC xéc nhan can cir Hop dong tong thau thi cong xay dung s6
2208/2016/HDTC-KETCAUCHINH ABS/ABSGNT AGC,Cbng ty AGC va Cong
ty A&B di ky két va thuc hién Phu luc hop dong s6 01 voi ndi dung Cong ty A&B
giao cho Cong ty AGC thuc hién viéc thi cong Goi thau sd 1 (Két cAu phan ngam)
cta Du an A&B Saigon Tower Nha Trang tai s6 44 Tran Pht, Nha Trang do Cong ty
A&B 1am chu dau tu, v6i gia tri goi thau 1a 188.127.519.147 d{ang.

'Tuy nhién, qua trinh thuc hién hop dong hai bén phat sinh tranh chap nén
da cham dut hop dong trudce thot han.

V& yéu cau ctia Cong ty A&B, Cong ty AGC c6 y kién nhu sau:

Cong ty AGC khong chap nhan véi toan bd yéu ciu ctia Cong ty A&B vi
nhiing 1y do sau day:

+ Coéng ty A&B va Céng ty AGC d3 tu nguyén chdm dut hop dong trude
thoi han vao ngay 09/01/2017: Cong ty AGC da tién hanh thi cong goi thau cho
Cong ty A&B trén co sé Thoa thuan hop dong tong thau thi cong xdy dung va
Phu luc hop dong sd 01 ké tir thang 10/2016. Mic du vay, Cong ty A&B tu
cach 1a Chu dau tu du an tai sé 44 Tran Phu, Nha Trang dén thang 1/2017 van
chua c6 duoc Gidy phép xdy dung dé khoi cong thi cong cong trinh ndy. Vao
ngay 9/1/2017, Cong ty A&B ban hanh Cong van s6 01/2017/CV-A&BSGNT
gui cho Cong ty AGC véi ndi dung dﬁ)ng ¥ cham dat hop dong trudc thoi han,
theo do Cong ty A&B dong ¥ véi dé nghi tim nha thau méi thay thé Cong ty
AGC va déng y cham dit viéc thiwe hién hop dong tong thau so
2208/2016/HDTC-KETCAUCHINH-ABS/ABSGNT-AGC  ngay 22/08/2016.
Ciing tai cong van nay, Cong ty A&B da viét “chiing téi rat lay lam tiéc vi
nhiing Iy do khach quan ma hai bén khong thé tiép tuc cung nhau thwc hién hop
dong nay”. Can ctr vao Cong van s6 01 nay, Cong ty AGC va Cong ty A&B da
tién hanh sap xép cong viée va soan thao thoa thuan cham dat. Qua cac tai liéu,
thu dién tir trao d6i giita hai bén, c6 thé thidy Cong ty A&B va Cong ty AGC da
tu nguyén cham dut hop dong ma khong phat sinh bat ky tranh chip nao. Tham
chi, Cong ty A&B con ddng y rang Cong ty A&B c6 nghia vy thanh toan cho
Cong ty AGC gia tri cac cong viéc da thyc hién tinh dén thoi diém cham dut.
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+ Khong c¢6 bat ky co s¢ ndao cho rang Cong ty AGC vi pham Phu luc hop
d6ng dé 1am cin ctir cho Cong ty A&B don phuong cham dat hop dong, va trén
co s do, Cong ty A&B dua ra cac yéu cau khai kién. Cong ty A&B dé dua ra
cac yéu cau khai kién trén co sé Cong ty A&B cho rang Cong ty AGC thi cong
khong dam bao chat luong cong trinh va thi cong cham tién d6 1a vo cin cu.

+ Cong ty AGC khong cd hanh vi thi cong khong dam bao chat luong va
khong khic phuc nhu Cong ty A&B nai ra: Theo diém h Piéu 15.2 thudc diéu
kién riéng cta Phu luc hop dong s6 01 thi Cong ty A&B duoc quyén chim dat
néu nha thau “gdy bdt ky thiét hai ndo dnh hwé’ng dén chat lwong, tudi tho, an
toan cong trinh va uy tin cua chu ddu tw ma Nha thau khéng dwa ra dwoc bién
phap khac phuc”. Diéu nay co nghia rang khi va chi khi nha thau c6 vi pham nao
anh huong dén dén chat luong, tudi tho, an toan cong trinh va uy tin cta chi dau
tu va nha thau khong c6 bién phap khic phuc vi pham d6 thi cht dau tu méi c6
quyén don phuong chim dirt hop dong.

Thue té 13, tai Bién ban hién trudng ngay 04/01/2017, Cong ty A&B da
yéu cdu Cong ty AGC giai trinh va dua ra bién phap khic phuc cho sy viéc; va
dai dién cua Cong ty AGC di néu y kién va bién phap khic phuc. Sau d6, Cong
ty AGC da thyc hién bién phap khic phuc va bao cdo cho Cong ty A&B bang
bao cdo vao ngdy 6/1/2017 voi ndi dung bién phap khac phuc 1a “Nha thau da
st dung Simon Latax HT tron voi xi mang theo dinh mirc dé tudi 1én toan bé dau
coc va cdc méng néu trén nha thau dé xudt phwong dn rdc toan b bé mdt méng
bang b rac Mass-Mastersel 530 (khong tinh thém chi phi)”. Sau khi Cong ty
AGC da khic phuc, Cong ty A&B khong co bat ky v kién nao phan ddi chat
lugng cong trinh ma Cong ty AGC da khac phuc. Do d6, khong ¢6 co s nao dé
Cong ty A&B néi rang Cong ty AGC da thi cong khong dam bao chat lugng
cong trinh.

+ Cong ty AGC khong thi cong cham tién do:

Thir nhat, du an chua c6 gidy phép xdy dung dé thi cong mot cach chinh
thire nén Cong ty AGC chi trién khai trudc mot s6 cong viée va khong co trach
nhiém tuén theo bang tién d6. Nhitng mdc tién d6 d6 chi co gia tri phap 1y khi
cong trinh duge khoi cong mot cach chinh thirc sau khi dy an dugc cap gidy
phép xay dung theo quy dinh tai khoan 1 Piéu 89 va diém b khoan 1 Piéu 107
Luat Xay dung 2014. Thuc té 1a dén ngay hai bén ty nguyén cham dat hop
dong, tirc ngay 9/1/2017, Cong ty A&B van chua dugc cap gidy phép xay dung
cho cong trinh. Do d6, bang tién do thi cong khong c6 hiéu luc phap luat do vi
pham diéu cAm cua phap luat theo khoan 2 Diéu 12 Luat Xay dung 2014 “Khoi
cong xdy dung cong trinh khi chwa di diéu kién khoi céng”. Chinh vi vay, Cong
ty AGC khong c6 nghia vu tuan thu bang tién do nay.

Thit hai, ngay ca khi Cong ty AGC phai tuan theo bang tién do thi theo
bang tién d6 nay, thoi han hoan thanh 1a 03/04/2017. Cu thé, tién d6 thi cong 1a
137 ngay, tir ngay 10/10/2016 dén ngay 03/04/2017. Thoi diém phat sinh tranh
chép 1a thang 2/2017. Diéu nay cho thidy Cong ty A&B da nai ra cau chuyén
Cong ty AGC tré tién d6 khi ma thoi han thi cong van con hon 2 thang. Hon
nita, theo Diéu 13 Phu luc hop ddng sb 01 thi “néu thoi gian thi cong chim tré
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vueot qua 42 ngay do 16i béi Nha thdau so véi quy dmh tai Phu luc nay thi chu
ddu tw c6 quyén don phuong cham dirt phu Iyc...”. Quy dinh nay cho thiy chi
khi Nha thau thi cong cham tré vuot qua 42 ngay thi chu dau tu méi cé quyen
don phuong cham dat hop dong. Vay thi chi khi Cong ty AGC thi cong tré qua
42 ngay ké tu ngay 03/04/2017 thi Cong ty A&B mdi co quyén cham dat hop
d6ng. Thuc té cho thay Cong ty AGC khong tré han thi cong, do d6, Cong ty
A&B khong c6 quyén cham dut hop dong véi Cong ty AGC va dua ra yéu cau
phat cham tién d6. Thir ba, ngay ca khi Cong ty AGC tré tién d¢ thi viéc tinh s6
tién phat do cham tién do & murc phat 12% gia tri hop dong nhu Cong ty A&B
néu trong don khai kién 1a khong hop ly.

Diéu 8.7 Diéu kién riéng cua Phu luc hop dong sé 01 quy dinh ring “cac
khodn phat va boi thuong thiét hai do cham tré dwoc tinh theo ty l¢ la 0,19%
trén gid tri con lai cua tung phdn bi chdm tré trong Phy lyc hop dong twong iing
cho méi ngay chdm tré so véi chirong trinh tién do chi tiét/Thoi han hoan thanh
va ngay ghi trong chirng chi nghiem thu nhung khong vuot qua 12% gid tri hop
dong tung phan vi pham”. Tir quy dinh, c6 thé thiy rang: 1/ Cac bén di dinh ty
1€ phan tram ap dung cho ca phat va boi thuong thiét hai (do cham tré) ma
khong quy dinh tién phat 12 bao nhiéu phan trim. Do d6, Nguyén don khong thé
ap dung con s6 12% dé tinh tién phat; 2/ dé tinh duoc cac khoan phat va boi
thuong thiét hai do cham tré, trudc hét Cong ty A&B phai tinh dugc gia tri con
lai cia tirng phén bi cham tré, va ap ty 18 0,19% cho mdi ngay cham tré. Ho so
vu an cho thay Cong ty A&B chua bao gio tinh toan gia tri nay; 3/ Ty 1¢ 12%
chi duoc 4p dung dé gidi han khoan phat va boi thuong thiét hai néu khoan phat
va boi thudng thiét hai duoc tinh theo ty 18 0,19% trén gia tri con lai cla timg
phan bi cham tré cho mdi ngay cham tré vuot qua 12%.; 4/ Ty 1& 12% dugc tinh
trén gia trj hop dong ting phan vi pham, chir khong phai toan bo gia tri hop
ddng. Do d6, Cong ty A&B tinh toan s tién phat bang cach nhan 12% véi gia
tri phu luc 14 sai. Ngoai ra, trach nhiém boi thuong thiét hai theo quy dinh phap
luat phai can ct trén thiét hai thyuc té xdy ra cir khong phai 14 con sb dinh trudc.

+ Pi v6i yéu ciu thanh toan tién boi thuong thiét hai véi sd tién
5.454.917.833 dong ma Chu dau tu phai bo ra dé thué Chi nhanh Céng ty C6
phan Tu van Cong Nghé, Thiét bi va Kiém dinh Xay dyng (Coninco) tham tra
lai ho so thiét ké xdy dung cong trinh, hang muc bién phap thi cong coc CDM
ctia Cong ty AGC va thué Cong ty TNHH U (Unicons) khac phuc khiém khuyét
d6i voi hang myc ma Cong ty AGC da thyc hién:

Cong ty AGC trong qua trinh thi cong cong trinh d3 kip thoi khic phuc
sai sot va bao céo bang vin ban cho Cong ty A&B vao ngay 6/1/2017, va Cong
ty A&B di khong hé c6 y kién phan dbi vé bién phap khac phuc va chat luong
cong trinh sau khi Céng ty AGC khic phuc. Chinh vi vay, viéc Cong ty A&B
thué Coninco tham tra lai hd so thiét ké xdy dung cong trinh va bién phap thi
cong coc cua Cong ty AGC va thué Unicons thi cong lai la viéc riéng cua Cong
ty A&B, khong lién quan dén Cong ty AGC.

Hon nita, khoan muc 3.3 Piéu kién rleng quy dinh rang “Néu Nha thau
lam sai hodc khong tudn theo bdt cir chi dan nao ciia Nha Tw Van hodc tro Iy
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duoc uy quyen sau thoi han 7 ngay ké tir ngay Nha Tu Vin giri théng bdo yéu
cau Nha thau phdi tudn thi, Chii dau tw sé tir thuc hién hodc thué Nha thau khac
thwe hién cong viéc ndy. Nha thau phdi hoan trd tdt cd chi phi phdt sinh cho
Chii Bau Tw”. Can ¢t vao quy dinh ndy, Céng ty AGC chi phai tra chi phi phat
sinh cho Cong ty A&B khi va chi khi nha tu van gui théng bao yéu cau cho
Cong ty AGC ma Coéng ty AGC 1am sai hoic khong 1am trong vong 7 ngay ké tir
ngay nhan thong bao va chii dau tu phai thué nha thau khac 1am. Trong vu viéc
nay, Coninco, vdi tu cach 1a nha tu van cta chu dau tu mic du Cong ty AGC
khong thira nhan nha tu van nay, khong hé c6 thong bao nao giri dén Cong ty
AGC yéu cau Cong ty AGC sira chita sai sot. Cong ty A&Bdi tir ¥ thué nha thau
Unicons thi céng khic phuc sai sot bat chap quy dinh tai khoan muc 3.3 néu
trén. Do d6, khong c6 co s& dé Cong ty A&B yéu cau Cong ty AGC thanh toan
lai tién Cong ty A&B dung dé thué Coninco va Unicons.

Nguoi ¢é quyén loi nghia vu lién quan Céng ty Cé phan Tw van C trinh
bay:

Cong ty Co phan Tu van C (Coninco) ky két va thyc hién véi Cong ty Co
phan A Hop dong tu van tham tra s0: 04/HDTT/2017 ngay 08/02/2017 voi ndi
dung: Coninco thyc hién viéc tu van tham tra thiét ké, bién phéap thi cong hé
tbng coc CDM thudc Dy 4n A&B Sai Gon Tower (Dija chi: S6 44 Tran Pha,
phuong Loc Tho, Thanh phé Nha Trang, tinh Khanh Hoa) do Cong ty A&B lam
Chu dau tu. Phi tu van tham dinh 1a: 150.000.000 dong. Hién tai, hai bén da thuc
hién day du noi dung cua Hop dong. Hop dong di dugc nghiém thu, thanh 1y,
quyét toan (Pinh kém: Bién ban nghiém thu va Bién ban thanh Iy hop dong).

Nguoi c6 quyén loi nghia vu lién quan Cong ty TNHH U trinh bay:

Thang 4 nam 2017, Coéng ty TNHH U (Unicons) ky két véi Cong ty Co
phian A Phu luc hop dong sb 01 theo d6 Unicons thyuc hién viéc thi cong Goi
thau s6 1 ctia Du 4n A&B Sai Gon Tower, s6 44 Tran Pha, phuong Loc Tho,
Thanh phd Nha Trang do Cong ty A&B 1am chu dau tu, véi tong gia tri hop
dong 1a: 152.453.250.879 dong. Ngoai ra, Unicons con thuc hién viéc khic
phuc, stra chira, gia ¢d lai hé coc nhdi D400 nham muc dich dam bao an toan
chiu lyc cua Bién phép thi cong coc CDM cua Cong trinh do Nha thau AGC
thuc hién voi gia tri thi cong thuc té 1a: 5.304.917.833 dong (Dinh kém: Hoéa
don VAT SO 0001906 ngay 28/12/2018 va Hoéa don VAT s6 0002447 ngay
28/8/2019). Hién nay, Unicons va Cong ty A&B da thuc hién viéc thanh, quyét
toan hop dong.

Ban an so tham s6 12/2019/KDTM-ST ngay 24/10/2019 ciia Toa 4n nhan
dan Quan 2, Thanh phé H6 Chi Minh d4 tuyén xir:

1. Chéap nhén toan bd yéu cau khéi kién cia nguyén don Cong ty C6 phan
A:

Bi don Cong ty TNHH American General Contruction c6 trach nhiém hoan
tra, thanh toan va bdi thuong cho nguyén don Cong ty C6 phan A sd tién:
20.582.820.235d (Hai muoi ty, nam tram tdm muo1 hai tri€u, tam tram hai muoi
nghin, hai trim ba muoi lam dong), bao gdm:
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- Tién tam tng vuot qua khéi luong thi cong thuc té: 4.328.825.938¢ (Bén
ty, ba tram hai muoi tdm tri€u, tAm tram hai muoi 1am nghin, chin tram ba muoi
tam dong);

- Tién phat vi pham tién do thi cong: 10.799.076.464d (Mudi ty, bay tram
chin muoi chin tri¢u, bdy muoi sau nghin, bon tram sdu muoi tu dong);

- Thiét hai thyc té cua Cong ty CO phan A do Cong ty TNHH American
General Contruction vi pham chat lugng thi cong: 5.100.063.135d (Nam ty, mot
tram tri¢u, sdu muoi ba nghin, mét tram ba muoi lam dong).

Thuyc hién mét 1an, toan bd ngay khi ban an c6 hiéu luc phép luat.

Ngoai ra an so tham con tuyén vé an phi va quyén khang céo cua cac
duong su.

Ngay 23/12/2019, bi don Cong ty Co phan C ¢6 don khang cdo toan bd
ban an so tham.

Tai phién toa phiic tham:

Pai dién bi don c6 ban tu khai trinh bay van giit nguyén yéu cau khang
c4o, dé nghi hoi ddng xét xir bac toan bd yéu cau khoi kién ctia nguyén don. Dai
dién nguyén don giit nguyén yéu cau khai kién va dé nghi Hoi dong xét xtr bac
khang cao, gitt nguyén ban an so tham.

Bai dién Vién kiém st nhéan dan Thanh pho Ho Chi Minh phdt biéu y kién:

Qua kiém sat vu an tir khi thy Iy vu an den thoi diém nay thay rang Tham
phan da chap hanh dung quy dinh vé thim quyén giai quyet vu an, Toa an co
quyét dinh dua vu an ra xét xtr va giri ho so cho Vién kiém sat nghién ctru ding
thoi han, cap va tong dat cac van ban t6 tung cho ngudi tham gia t6 tung va Vién
kiém sat theo diing quy dinh ctia Bo luat T6 tung dan su.

Viéc tuan theo phap luat cia Hoi dong xét xir: Tai phién toa hom nay,
phién toa tién hanh dung trinh ty phap luat T6 tung dan sy.

Viéc chap hanh phap luat ctia nguoi tham gia t6 tung: Tur khi thu 1y cing
nhu tai phién toa hom nay nguyén don, bi don, da thyc hién dung cac quyén va
nghia vy quy dinh cua B luat T6 tung dan su.

Vé ndi dung: Khéng c6 co s& chip nhan yéu cau khang co cua bi don.

bé nghi Ho1 dong xét xir bac khang cdo cuia bi don, gilr nguyén ban an so tham.
NHAN PINH CUA TOA AN:

Sau khi nghiép ctru cac tai li€u co trong hd so vu an duogc thim tra tai
phién toa; nghe ¥ kién tranh luan cua cac duong sy; cua luat su, nghe y kién cua
DPai dién Vién kiém sat nhan dan ,Thémh pho H6 Chi Minh vé viéc tuﬁm theo
phap luét trong qua trinh giai quy€t vu an dan sy ¢ giai doan phuc tham, Hoi
dong xét xtr nhan dinh:

Xét thay: Bj don la Cong ty TNHH A; ngudi co quyen loi, nghia vy lién
quan Cong ty Co phan Tu van C, Cong ty TNHHU vang mit tai phién toa va co
don xin giai quyét ving mat. Do vay Toa an van tién hanh xét xir vu an theo quy
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dinh tai khoan 1 Biéu 227 B6 luat T tung dan sy.

[1] Xét vé néi dung khing cdo: Bi don khang céo cho rang khong c6 16i
trong viéc cham tién dg, chat luong thi cong tot nén khong dong y thanh toan
tién nhu ban an so tham da tuyén.

[1.1] Xét thay: Can clr Bang tong tién d6 thi cong do bi don dé trinh cho
nguyén don xac dinh thdi han thi cong ctia Goi thau s6 01 1a 137 ngay tinh tir
ngay 10/10/2016 dén ngay 03/4/2017. Cin c& vao Bién ban lam viéc ngiy
09/6/2017, cac bén xac nhan nha thau tré 96 ngay. Do do, cép so thAm x4c dinh
bi don da vi pham tién do thi cong la c6 co so. Can cr Muc 8.7 Phu luc hop
dong s6 01 quy dinh murc phat vi pham tién do hop dong “khéng dwoc qud 12%
gid tri hop dong bi vi pham”. Tuy nhién khi khoi kién, nguyén don da diéu
chinh muc phat vi pham tién do xudng con 8% gia tri hop dong vi pham dé phu
hop véi quy dinh phap luat hién hanh. Tong gia tri cia Phu luc hop dong s 01
la 171.025.017.406 ddng (Chua bao gdm thué VAT), bi don di thyc hién dugc
36.036.561.604 dong. Nhu vay, gia tri con lai chua thuc hién cua phu lyc hop
dong nay 1a 134.988.455.802 dong, duoc xac dinh 14 gia tri nghia vy hop dong
bi vi pham. Cép so tham budc bi don phai thanh toan cho nguyén don tién phat
vi pham tién do thi cong, cu thé 134.988.455.802 dong x 8%) 1a 10.799.076.464
dong 1a c6 co so.

[1.2] Bén canh d6, theo Két qua tham dinh ngay 23/3/2017 cua Coninco lap
thi tong gia trj thi cong thuc té ctia G6i thau s6 01 ma bi don d3 thuc hién 1a
36.036.561.604 dong. Trong d6: cong tac chung va cong tac chuan bi cho Chu
dau tu xac dinh gié tri san luong thi cong 1a 6.738.540.291 ddong; Bién phap thi
cong tam tinh 1a 25.558.467.499 dong; Cong tac xay dung 1a 3.739.553.814
ddng. Trude do, ngay 27/8/2016, nguyén don di tam tmg cho bi don sd tién 13
40.720.242.240 déng tuong tmg voi 23,81% téng gid tri ctia Phu luc hop dong 1
(188.127.519. 147d6ng). Vi vy, cip so tham budc bj don thanh toan cho nguyén
don sd tién umg trude vuot qua khdi lugng thi cong: 4.328.825.938 dong (=
40.720.242.240 dong - 36.036.561.604 dong) 1a co so so.

[1.3.] Ngoai ra, theo Van ban sb 62/2017/CV-A&BSGNT ky ngay
06/02/2017, do bi don Vi pham tién d6 vuot 42 ngay, nén nguyén don thong bao
don phuong chim dit Hop dong s6 2208/2016/HDTC-KETCAUCHINH. Vi
vy, dé dam bao tién do va chat luong ciia Dy an, nguyén don bugc phai cham
dut hop dong trude thoi han véi bi don va thué Nha thau Unicons khic phuc
chat luong thi cong va thay thé bi don tiép tuc nhiing cong viéc con lai ciia goi
thau. Trudc do, nguyén don da thué Cong ty Coninco tién hanh tham tra thiét ké
va bién phép thi cong hé thong coc CDM ma bj don da thuc hién. Theo do, chi
phi thué tu van, tham dinh 1a 150.000.000 dong (Mot tram niam muoi triéu dong)
va chi phi khic phuc chat luong thi cong 13 5.304.917.833d (Nam ty, ba trdam lé
bén triéu, chin tram muwoi bay nghin, tdm tram ba muoi ba dong). Nhiing chi phi
nay da dugc nguyén don ching minh bang tai liéu, ching tir hop 18, phu hop véi
nhimg tai liéu, ching tir do Nha thau Unicons va Cong ty Coninco giao ndp.
Nhu viy, tong chi phi ma nguyén don phai bo ra dé khic phuc hau qua vé chat
luong thi cong cta bi don 13 5.454.917.833 ddng. Cép so thadm budc bi don bdi
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thuong 1a c6 co so.

[1.4] Ngoai ra, cip so thém‘c()n‘cé'm trir gid tri may moc, thiét bi thu gilr cua
bi don tai cong trinh vao yéu cau boi thuong thiét hai: 1a 354.854.698 dong la
phu hop, c6 co sé.

[1.5] Bi don khang cdo nhung khong xuét trinh chimg ctr gl moi va cing

khong c6 mat tai phién toa phuc thim. Do d6, khéng c6 co s¢ chap nhan khang
cao cua b1 don.

~ [2] Tai phién toa hom nay, dai dién Vién kiém sat Thanh phd Ho Chi Minh
dé nghi khong chap nhén yéu cau khang cao cua bi don. Gitr nguyén ban an so
tham. B¢ nghi cua dai dién vién ki€m sat 1a phu hop véi nhan dinh ctia hdi dong
xét xtr nén ghi nhan.

[3] V& an phi:

[3.1] An phi kinh doanh thuong mai so tham: Giit nguyén an phi kinh
doanh thuong mai so tham.

[3.2] An phi kinh doanh thuong mai phuc tham: Do giir nguyén 4n so tham
nén nguoi khang cao phai chiu an phi phic tham.

QUYET PINH:
Can ctr Khoan 1 Piéu 308 B luat TH tung dan sy nim 2015;
Tuyén xu:
Khong phép nhan khang cao cua bi don Cong ty C6 phan C. Giir nguyén
Ban 4n so tham s6 12/2019/KDTM-ST ngay 24/10/2019 cua Toa én nhan dén
Quan 2, Thanh phé H6 Chi Minh v6i ndi dung:

1. Chap nhan toan bo yéu cau khai kién cta nguyén don Cong ty Co phan
A:

Bi don Cong ty Co phan C c6 trach nhiém hoan tra, thanh toan va boi
thuong cho nguyén don COng ty Co phan A so tién: 20.582.820.235d (Hai
muoi ty, ndm tram tdm muoi hai tri¢u, tdm tram hai muoi nghin, hai trdm ba
muoi lam dong), bao gom:

- Tién tam tng vuot qua khdi luong thi cong thuc té: 4.328.825.938 dong
(Bon ty, ba :trém hai muoi tdm tri¢u, tdm tram hai muoi 1am nghin, chin tram ba
muoi tam dong);

- Tién phat vi pham tién do thi cong: 10.799.076.464 dong (Muoi ty, bay
tram chin muoi chin tri¢u, bdy muoi sau nghin, bon trdm sau muoi tu dong);

- Thiét hai thyc té ctia Cong ty Cé phan A do Cong ty TNHH A vi pham
chat lugng thi cong: 5.100.063.135 dong (Nam ty, mot tram tri€u, sau muoi ba
nghin, mgt tram ba muoi lam dong).

Thuc hién mot 1an, toan bo ngay khi ban an cé hiéu luc phap luat.

Ké tir ngay nguyén don c6 don yéu cau thi hanh an, néu bi don chua thanh
toan du s tién nhu da néu trén thi hang thang con phai chiu khoan tién 13i cia
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sb tién con phai thi hanh &4n theo muc lai suit ng qué han trung binh trén thi
truong theo quy dinh tai Biéu 306 Luat thuong mai.

2. Vé An phi:
2.1. An phi kinh doanh thuong mai so tham:

Cong ty Cé phan C phai chiu an phi kinh doanh thuong mai so tham 1a
128.582.820 dong (Mot tram hai muoi tdm tri¢u, ndm tram tdm muoi hai nghin,
tam tram hai muoi dong).

Hoan tra cho Cong ty C6 phan A toan b tién tam tng an phi di ndp la
69.153.373 déng (Sau muoi chin triéu, mét tram ndm muoi ba nghin, ba tram
bay muoi ba dong) theo Bién lai thu tién tam Umg 4n phi, 1& phi Toa 4n sb
AE/2014/0008384 ngay 28/9/2017 cta Chi cuc Thi hanh an dan sy Quéan 2,
Thanh ph H6 Chi Minh.

2.2. An phi kinh doanh thwong mai phuc tham:

Cong ty C6 phan C phai chju 4n phi kinh doanh thwong mai phtc tham 13
2.000.000 (hai triéu dong), dugc trir vao sd tién tam tng an phi Cong ty C6 phan
C da ndp theo Bién lai thu tién s6 0027199 ngay 31/12/2019 caa Chi cuc Thi
hanh 4n dan sy Quan 2, Thanh phé H6 Chi Minh.

Trudng hop quyét dinh duoc thi hanh theo Piéu 2 Luat thi hanh an dan su thi
ngudi duge thi hanh an dan su, ngudi phai thi hanh an dan su c6 quyén thoa thudn
thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc cudng ché thi
hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi hanh an dan su; thoi hiéu thi
hanh &n dugc thuc hién theo quy dinh tai Piéu 30 Luat thi hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM HQI PONG XET XU PHUC THAM
- Toa n nhén dan toi cao; THAM PHAN CHU TOA PHIEN TOA
- Toa an nhan dan cap cao tai TP HCM;

- Vién ki€m sat nhén, dér} tol cao;

- VKSND Thanh ph6 H6 Chi Minh;

- Cuc THA DS TPHCM,;

- Chi cuc THA DS Quan 2;

- TAND Quan 2;

- Cac duong su; Nguyén Thi Thuy Dung

- Luu VP, hd so vu an.
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